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TAKING A STAND IN LAND USE AND SEQRA
ACTIONS: EXAMINING THE REQUIREMENTS OF
STANDING IN ENVIRONMENTAL CHALLENGES
UNDER SEQRA AND ZONING REGULATIONS
AND REVIEWING HOW THOSE REQUIREMENTS
ARE APPLIED IN HYBRID CASES

By Stephanie W. Ferradino, Esq.
In the realm of litigation challenging environmental impact

and zoning decisions, the complex and often misunderstood
overlap of standing in the context of municipal zoning and the

New York State Environmental Quality Review Act (SEQRA)
can be frustrating for even the most experienced land use
practitioner. Often, it is necessary to challenge a decision
or defend a victory of both a zoning decision as well as the
underlying environmental determination made under SEQRA.
This article will analyze the treatment of standing under both
SEQRA and land use decisions and show how the lower courts
have been applying those divergent standards in recent hybrid

decisions.
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I. Introduction

With the emergence of SEQRA, municipal zoning
has become completely intertwined with the assess-
ment of the environmental impacts of land use deci-
sions. While there is much debate about whether
SEQRA efficiently accomplishes its mission or un-
duly elongates the zoning process, the reality is that
SEQRA presently exists and necessarily causes the
courts to grapple with the day-to-day application of
SEQRA in the context of land use decision-making.
Whether the municipal decision is a variance for a
bed and breakfast in a small village or a legislative
amendment to a planned development district for a
multi-billion dollar project, SEQRA is a part of the
review process and the ultimate decision. A legal
challenge to the land use decision or the environ-
mental review (or both) forces courts and would-be
challengers to face a variety of procedural issues,
even before the merits are examined.

Although SEQRA was enacted in 1975, follow-
ing the 1969 passage by Congress of the National
Environmental Policy Act, many municipalities are
still in the primary stages of understanding and im-
plementing the Act correctly. Land use lawyers ap-
pearing on behalf of clients before municipal boards
(often made up of citizen volunteers) regularly find
themselves providing a significant education to en-
sure that, in addition to the state and local zoning
law, the guidelines of SEQRA are correctly followed
and applied. In instances where it is believed a mu-
nicipality did not properly follow land use regula-
tions or SEQRA, a whole host of interested parties
can commence litigation in order to challenge the
municipal actions.

The cast in these cases normally includes a proj-
ect proponent (e.g., the applicant, property owner,
contract vendee, etc.) and project opponents (e.g.,
neighbors, citizen groups, local businesses, etc.).
The setting involves the project proponent or the
project opponent appealing either a land use deci-
sion (e.g., a variance or amendment) or a SEQRA
decision (e.g., a negative declaration or positive
declaration) or in some cases both. When both the

underlying legislative land use decision and the ad-
ministrative SEQRA determination are at issue, the
challenge brought is often referred to as a “hybrid”
action because it encompasses a combined declara-
tory judgment action and Article 78 proceeding. The
attorney faced with bringing or defending a hybrid
proceeding must be concerned with the proper form
of the papers,! the appropriate time limitations gov-
erned by varying statutes, including when the clock
begins to run for each of the challenged actions,?
and—the primary focus of this article—whether or
not the parties have standing to challenge one or all
of the decisions.

The determination of whether a challenger seek-
ing judicial relief is a proper party to the action
must be considered at the outset in any litigation.
For practitioners seeking to challenge any determi-
nation pertaining to SEQRA or land use cases, the
first matter to consider is whether the party they
represent can establish standing in order to seek
the court’s review of the case. “Standing is a thresh-
old determination, resting in part on policy consid-
erations, that a person should be allowed access to
the courts to adjudicate the merits of a particular
dispute that satisfies the other justiciability crite-
ria.”® In the land use context, courts have applied
liberal construction to the standing rules “so that
land disputes are resolved on their own merits rath-
er than by preclusive restrictive standing rules.”

But what exactly are the standing rules for zon-
ing decisions or for SEQRA? Are they the same or
are they different? How have the courts been apply-
ing these standing rules when hybrid actions are
involved? All of these questions will be examined
in the subsequent paragraphs, including the com-
mon pitfalls practitioners should be aware of when
pleading their cases.

II. Standing in Land Use Cases

Standing issues in land use cases or zoning deter-
minations will necessarily be determined by the ap-
plication of both statutory and case law; whether in
the form of a CPLR Article 78 proceeding, an action
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seeking injunctive relief or a declaratory judgment,
or a hybrid action.

The most common statutory authority for stand-
ing in land use cases can be found in statutes such
as the General City Law, the Village Law and the
Town Law. These laws similarly define those with
standing as “any person or persons, jointly or sever-
ally aggrieved” for which the review procedure of
the underlying municipal decision is often an ap-
peal to the Supreme Court under Article 78 of the
CPLR.? However, as will be discussed later, an Ar-
ticle 78 is not the sole testing mechanism for mu-
nicipal decisions and there are often circumstances
when an Article 78 proceeding is joined in the same
action by a declaratory judgment action, resulting
in a hybrid action.

Traditionally, any person who has a legal right
or interest in the property subject to the zoning de-
termination is considered an “aggrieved person.”®
When the challenger is the affected property owner,
she can easily demonstrate standing when the chal-
lenged decision is adverse to her. While the statutes
assist in identifying immediate parties, such as ap-
plicants, who have standing to commence an action
challenging land use decisions, it is the courts that
have tackled the tougher questions of which addi-
tional parties are entitled to judicial review. The
statutory language is always an excellent place to
start, but the true crux for the practitioner is deter-
mining whether the challenger is an “aggrieved per-
son” as that term is being defined in the constantly
evolving decisions by the courts.

Aggrievement has been traditionally described as
suffering “special damage” or an “injury in fact” dif-
ferent from injury to the public at large.” However,
pleading and proving special damage or injury in
fact proved difficult in many land use cases.®? With
the 1987 case of Sun-Brite Car Wash, Inc. v. Board
of Zoning and Appeals of Town of North Hempstead,
the Court of Appeals expanded the scope of an “ag-
grieved person” such that proximity to the property
affected by the zoning decision “may give rise to an
inference of damage or injury that enables a nearby
owner to challenge a zoning board decision without
proof of actual injury.” The court recognized that it
is commonplace for those within a defined radius of
the property at issue to receive a mandatory notice
of the administrative proceedings so as to be given
the opportunity to be heard.!® If neighbors entitled
to mandatory notice have presumptive standing
because of their proximity, the court reasoned that

others in the community, even those without enti-
tlement to such notice, may be adversely affected by
a decision simply because of their closeness to the
property at issue.!

However, the court also cautioned that proximity
alone would not automatically provide standing.!?
A challenger must also allege an interest that “is
arguably within the zone of interest to be protected
by the [zoning] statute.”'® Therefore, the court in
Sun-Brite recited a two-part analysis for establish-
ing standing to challenge a zoning determination.*
According to this test, a challenger must allege: (1)
adverse effect of the decision through (i) special
damage different from the public at large or, in the
alternative, (ii) sufficient proximity to presume ad-
verse impact; and (2) interest within the “zone of
interest” sought to be protected by the land use pro-
vision at issue.!®

A. Proximity

Leaving ‘special damages’ aside, many of the cur-
rent land use standing decisions dealing with the
first prong on the Sun-Brite test are decided on
the issue of proximity, which is often thought of
(wrongly) as self-evident. While living close to the
property is likely to be a key factor in most cases,
it is certainly not a foregone conclusion and prox-
imity details should be specifically alleged in the
pleadings. Thus far, cases have not delineated a
specific distance threshold or cut-off point for prox-
imity to the property at issue; rather, the question
is whether the challenger’s “closeness” to the prop-
erty results in the negative outcome of which he
has complained. Assessing proximity is highly fact-
dependent and there are no bright line rules of “how
far is too far?”16

A comparison of Burns Pharmacy of Rensselaer,
Inc. v. Conley, et al.'™ and Center Square Associa-
tion, Inc. v. City of Albany Board of Zoning Ap-
peals® convincingly illustrates the inconsistency
inherent in fact-based review of proximity. Both
cases were decided by the Third Department and
dealt with the oft-controversial issue of parking,
but the court ultimately issued opposing findings
on the issue of standing. In Burns Pharmacy, a
property owner received an area variance to demol-
ish an existing building and erect a Rite-Aid Phar-
macy three blocks from the challengers’ properties;
one of whom owned a competing pharmacy.!® The
court considered the three-block distance (between
1,000 and 1,500 feet) from the challengers’ proper-
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ties to the property at issue too far to infer injury
because, at that distance, it was unlikely that the
complained of parking and traffic problems would
affect them.2° Conversely, in Center Square Associa-
tion, the property owner was granted a use variance
allowing 13 apartments in an area zoned for one to
two-family homes.?! The property owners’ associa-
tion was found to have standing because individual
members of the group had properties which “either
abutted or were within several homes of the proper-
ties at issue” and would necessarily be affected by
an already congested, competitive on-street parking
situation.?

Suffice it to say that wholly failing to allege prox-
imity in a land use case can be fatal to any finding of
standing to challenge a zoning decision. The proper-
ty company in East End Property Company #1, LLC
v. Town Board of Town of Brookhaven found this
out the hard way.? In challenging the issuance of a
special permit, a waiver and area variances in the
construction of a 350-megawatt dual-fuel, combined
cycle combustion turbine electric power generator,
the challenger’s complete failure to demonstrate
proximity to the project site robbed it of the abil-
ity to rely on the Sun-Brite presumption of adverse
impact due to closeness.?*

B. Zone of Interest

As mentioned above, the Sun-Brite court instructed
that a challenger to a zoning decision must also al-
lege an interest which is “arguably within the zone
of interest to be protected by the statute.”? Simply
stating that a matter is “one of vital public concern”
is insufficient to confer standing and courts require
more from a challenger.?® In Society of Plastics In-
dustries, Inc. v. County of Suffolk (which is actually
a SEQRA standing case discussed at length below),
the Court of Appeals explained that the “zone of
interest” requirement “serves to filter out cases in
which a person’s interests are so marginally related
to or inconsistent with the purposes implicit in the
statute that it cannot reasonably be assumed that
[the drafters] intended to permit suit.”?” Therefore,
courts look closely at the purpose of the zoning or-
dinance or statute at issue in order to determine
whether the challenger’s asserted interest was one
the drafters were intending to protect.

Interestingly enough, it was the “zone of inter-
est” prong which the challenger in Sun-Brite failed
to establish.?® The petitioner’s only “substantiated
objection” to the location of the competitor’s car

wash was the threat of increased business competi-
tion.? Using the oft-quoted language of the earlier
Court of Appeals case of Cord Meyer Development
Co. v. Bell Bay Drugs,* the court reiterated that
“individual property owners have no vested rights
to monopolies created by zoning laws or ordinances.
These are not enforced at the instance of one com-
petitor in order to prevent or reduce competition.”!
It should be noted, however, that the court in Sun-
Brite left it open for challengers to plead deprecia-
tion in market value as a result of the project at
issue. Pleading a diminution in property value, as
opposed to loss of business due to competition, may
support a court’s finding of standing.?? Therefore,
economic injury, without more, is not within the
zone of interest protected by a municipality’s zon-
ing laws.

In summary, and borrowing from a famous fable,
if Chicken Little seeks to challenge the rezoning
of a farm to an industrial complex because she be-
lieves the proposed smokestacks will cause the sky
to fall, she will need to do more to achieve standing
than alert the reviewing court that this is a matter
of vital public concern. Instead, she will still need
to plead and prove several things: a special damage
unique to her or her own proximity to the farm at
issue, and that the damage of a fallen sky is within
the zone of interest sought to be protected by the
zoning ordinance. The review will be especially im-
portant when it is determined that Chicken Little
comes from a neighboring town and that the par-
ticles she is concerned about are acorns.

III. Standing in Environmental Cases

Every land use decision, be it the approval of a site
plan, the grant of a use variance or a municipality’s
approval of a zoning change, requires a prior exami-
nation of the project’s impact on the environment
through the SEQRA process.?® While the land use
and environmental decisions can occur at one meet-
ing, the examination of the environmental impacts
of a project triggers a decision by the lead agency
in advance of any vote on the pending land use ap-
plication. As challenges to the underlying land use
decision may also allege violations of the SEQRA
process, it is important to note the different require-
ments for standing under environmental challenges
versus land use decisions, so that the necessary al-
legations supporting (or challenging) standing are
included in the pleadings.
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As noted above, guidance for the review of stand-
ing to challenge land use decisions is provided in
both statutory and case law. However, when the
challenge is to a lead agency’s determination made
under SEQRA, no such statutory guidance exists.3*
SEQRA is silent on specific standing requirements
or limitations. The lack of guidance by the Legis-
lature has resulted in New York courts addressing
the issue of standing as claims are brought to them
by parties seeking to adjudicate the merits of a spe-
cific environmental dispute.

A. The Emergence of the “Special Harm”
Requirement

A decision made pursuant to SEQRA is also admin-
istrative in nature and follows the land use stand-
ing jurisprudence discussed in the Section II above.
In the 1990 case of Mobil Oil Corp. v. Syracuse
Industrial Development Agency, the Court of Ap-
peals reiterated that a decision made pursuant to
SEQRA must include a showing of injury in fact (or
special harm, “different in kind and degree from the
community at large”), and that the injury must be
within the zone of interest sought to be protected by
the statute at issue.? Furthermore, “to qualify for
standing to raise a SEQRA challenge, a party must
demonstrate that it will suffer an injury that is en-
vironmental and not solely economic in nature.”®
Presumably, requiring allegations of environmen-
tal harm differentiates the “zone of interest” under
SEQRA from alternative forms of economic proof
available to challengers to land use decisions, such
as diminution of property value.

For factual reasons unclear from the record, the
court in Mobil Oil Corp. found that, even though
the petitioning oil company was a nearby property
owner, it did not have “an especially close relation-
ship to the property affected by the agency action”
to enjoy a presumption of standing under SEQRA.?"
Proximity should be the true exception and not the
rule. Without the finding of a “close relationship”
of proximity, the court returned to an examination
of “special harm” and did not find it in the petition-
ers’ papers. Instead, the court rejected the solely
economic basis for the challenge and dismissed the
petition. However, the court did note that its deci-
sion was consistent with its recent decision in Har
Enterprises v. Town of Brookhaven,*® which found
that, even in the absence of a showing of “special
harm,” a property owner will always have standing
as no other party is more affected by the decision.?

This additional limitation on standing became
known as the “special harm” requirement and has
been viewed by some as having created an excep-
tionally restrictive requirement for standing under

SEQRA.

In 1991, the Court of Appeals decided Society of
the Plastics Industry, Inc. v. County of Suffolk.** In
that case, the court dismissed an action brought by
several organizations concerned about a law passed
in Suffolk County which they believed would in-
crease waste, truck traffic, water pollution, etc.*
Because the court found that none of the petition-
ers could assert environmental injury not shared by
all residents of Suffolk County, the court ultimately
found that there was no showing of direct harm.
This additional limitation became known as the
“special harm” requirement and has been viewed by
some as having created an exceptionally restrictive
requirement for standing under SEQRA.** The pri-
mary objection from the dissent and commentators
was that “under the new standard, someone who al-
leges environmental damage from an action which
applies generally to an entire area and indiscrimi-
nately affects everyone in the area is precluded
from judicial review . . . [and] can thus present a
virtual impasse to judicial review.”*

B. The Pine Bush Case and the Present State
of SEQRA Standing

In the fall of 2009, the Court of Appeals decided a
case which reaffirmed the standards set forth in
Society of Plastics by allowing proof, in support of
a standing argument, of the challenging party’s
use of a natural resource which was greater than
that of the public at large.** The court relied on its
language in Society of Plastics which found that
“standing of an organization could be established
by proof that agency action will directly harm asso-
ciation members in their use and enjoyment of the
affected natural resource.”® In Save the Pine Bush
v. Common Council of the City of Albany,*” the court
declared that a “person who can prove that he or
she uses and enjoys a natural resource more than
most other members of the public has standing un-
der SEQRA to challenge governmental actions that
threaten that resource.”®

The Pine Bush case involved a challenge by an
organization which utilized the Pine Bush area
of Albany for recreation, enjoyment and study.
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The members, however, were not located in close
proximity to the hotel which was the subject of the
rezoning and environmental assessment. In find-
ing standing, the court clarified that the Society of
Plastics decision did not require physical proximity
as an “indispensable element of standing in every
environmental case.”® Instead, the court instructed
that the harm alleged must impact the members
differently from the public at large. The decision al-
lows a segment of the population who actually uses
a threatened site, but who are not owners or ten-
ants of land in close proximity to the site, to chal-
lenge environmental decisions which actually affect
them more than the general public.

Perhaps the Court of Appeals recognized the so-
called “special harm” requirement had been applied
harshly to those challenging SEQRA findings. The
court noted that barring those who actually use the
site from challenging the environmental decisions
made, merely because they are not neighbors, sets
too tough a standard and would preclude a segment
of the population directly impacted by the decision
itself.5°

It is interesting to set the decision in Pine Bush
against the United States Supreme Court hold-
ing set forth in Sierra Club v. Morton.5' In Sierra
Club v. Morton, the Court held that injury to a
plaintiff’s aesthetic and environmental well-being,
if alleged, would be sufficient to confer standing to
challenge environmental injury. However, in that
case, the plaintiff failed to make allegations that
the challenged development would affect its mem-
bers’ activities or pastimes. The Court noted that
Sierra Club members are committed to generalized
environmental interests rather than dedicated to
one particular resource being threatened. The Pine
Bush organization, on the other hand, was injured
by the project’s direct impact on threatened and en-
dangered species enjoyed by members who use the
preserve. It is the direct environmental impact ver-
sus the generalized community concern where New
York courts are drawing the line when it comes to
standing under SEQRA. However, the Pine Bush
decision also warns practitioners that standing is
not automatically conferred on a party, but must be
pleaded and proved in order to show the injury is
both real and different from the injury to the public
at large.”

What does this mean for the proximity element
discussed in Mobil Oil Corp. and Har Enterprises? In
his concurrence in Pine Bush, Judge Pigott pointed

out that some courts have found a proximity excep-
tion to the special harm requirement of standing.5
In Michalak v. Zoning Board of Appeals of Town
of Pomfret, for example, the court found that land-
owners within 500 feet of the project were in close
enough proximity as to be presumptively harmed
by the environmental decision and thus the burden
of proof of special harm was removed.** However, in
Oates v. Village of Watkins Glen, a petitioner locat-
ed 530 feet from a proposed construction site did not
have close enough proximity to confer standing,
and in Buerger v. Town of Grafton, there was no
presumption of proximity for a petitioner 600 feet
away.? It is interesting to note that lower court de-
cisions that predated Pine Bush signaled concerns
with application of strict proximity tests. In Harris
v. Town Board of Riverhead, the court found that
“strict adherence to rules of proximity are [sic] un-
just in relation to the harm as expressed by these
individuals.”” In the Riverhead case, the petition-
ers under the Article 78 proceeding lived between a
half mile and four miles away from the proposed by-
pass road project.’® The court found that the injury
for these owners was different from that suffered
by the general public and granted standing. Based
upon the argument advanced by Judge Pigott in
Pine Bush, it may be plausible that a resident ad-
jacent or in close proximity to a challenged project
will presumptively have standing. Whether or not
this will be the Court of Appeals’ view remains to
be seen.

It is evident from Pine Bush that standing under
SEQRA diverges from standing under land use
standards.

Noting the earlier discussion concerning stand-
ing to challenge zoning decisions, it is evident from
Pine Bush that standing under SEQRA diverges
from standing under land use standards, which
still require a showing of definitive proximity as an
exception to injury in fact. Conversely, there is no
“use or enjoyment” exception to injury in fact for
challenging zoning decisions, and there appears to
be a tighter connection between an assertion of pre-
sumptive proximity and the claimed environmental
injury under SEQRA (to the extent the exception
exists), as opposed to land use review.
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C. Pleading SEQRA Standing

While it may seem to go without saying, practitio-
ners involved in litigation where SEQRA is at issue
must be careful to allege environmental harm in
order to sustain a standing challenge. From a prac-
tical standpoint, a practitioner representing an or-
ganization challenging a project’s impact on a natu-
ral resource must, if the group does not have close
proximity to the project, be careful to fully docu-
ment, allege and prove each element of standing as
he would on proof of the underlying cause of action.
Conclusory assertions of impact will not suffice. A
dismissal motion will focus on the quality, specific-
ity and nature of the claims made by the challenger,
so effective pleading and quality proof are critical.
The reviewing court will be looking for a concrete
demonstration of how the members would be affect-
ed in their use and enjoyment of the resource and
how that use differs from the public at large.

IV. Standing in Hybrid Cases (Land Use
and SEQRA)

The term “hybrid” has been used in different legal
contexts and normally can be found when multiple
rights are at issue with varying forms of relief at
stake. The United States Supreme Court has in-
terpreted cases which raise both the free exercise
of religion and substantive due process issues as
“hybrid.”® In the zoning law, hybrid actions occur
when a petitioner has commenced both an Article
78 challenge to a municipal administrative decision
and a declaratory judgment action to challenge a
legislative decision.

Hybrid action cases are perfect examples to dem-
onstrate the courts’ inconsistent application of the
principles of standing noted in the preceding sec-
tions.

In addition to the combination of different statu-
tory relief sought in hybrid matters, many hybrid
actions also contain both land use and SEQRA is-
sues. Hybrid action cases are perfect examples to
demonstrate the courts’ inconsistent application
of the principles of standing noted in the preced-
ing sections. As described in the sections above, two
separate and distinct standing requirements exist
for challenging a municipal board zoning decision
versus a SEQRA determination. When a simultane-

ous challenge to both findings is brought, there is
often confusion as to which standard should apply.

In O’Brien-Dailey v. Town of Lyonsdale, the
Town of Lyonsdale passed a local law which opened
certain town roads for use by all-terrain vehicles
(ATVs).%° The petitioner was a resident of the town
and owned property which fronted a road affected
by the new ATV law. She challenged the underlying
local law as well as various procedural and substan-
tive issues under the SEQRA findings.%! A declara-
tory judgment action concerning the local law, and
an Article 78 proceeding concerning SEQRA, was
filed: a classic hybrid action.

The court set forth its analysis as follows: “(1)
Does the Petitioner have standing to contest the
Town’s local law? (2) If Petitioner has standing, did
the Town properly meet its obligation of review un-
der the Vehicle and Traffic Law? (3) If Petitioner
has standing, and if the Town met its review obli-
gations under the Vehicle and Traffic Law, did the
Town complete a proper review of its proposed ac-
tion before adopting the local law?”%? Immediately,
the framing of the issues makes clear that standing
review was limited to that of the petitioner’s abil-
ity to challenge the legislative decision made by the
Town Board, and not a separate inquiry under SE-
QRA, although both forms of relief were requested.®

The supreme court noted the requirements of in-
jury in fact and being within the zone of interest
sought to be protected, but then went on to find that
parties with land in close proximity to the subject
property “are beneficiaries of a presumption that
they are adversely affected by the alleged SEQRA
violation.”®* The benefit of the presumption of prox-
imity is firmly entrenched in the case law of land
use challenges, but less so in the area of SEQRA.
However, leaving SEQRA review aside for the mo-
ment, a proper examination of the standing require-
ments for the petitioner to challenge a law which
allowed ATVs to be driven on roads abutting her
property would have likely found standing (which
went undisputed) and she would have been in a po-
sition to challenge the validity of the ATV law.

With respect to the standing inquiry under SE-
QRA, the petitioner was required to plead a “special
harm”—in other words, an environmental injury
different than that faced by the public at large—
and if “special harm” was absent, the petitioner
might have argued proximity. As mentioned above,
the court based its decision on the proximity (ap-
proximately 1,300 feet from the road affected by the
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new ATV law) and found that distance to be a “suf-
ficiently close proximity.” The distance sustained
in the case is more than double that of the cases
which did not find standing as cited by Judge Pigott
in his concurrence in Pine Bush (recall the 600 feet
in Buerger®). Ultimately, the court cited the poten-
tial increase in ATV traffic near her home, which
“[gave] rise to an injury different than the public
at large.” (Though, for this commentator, increased
ATV traffic is an issue to be faced by all residents of
the Town of Lyonsdale.)

In the case of Johnston v. Town Board of Town
of Brookhaven, the court again blended the differ-
ing standards in a challenge to a rezoning and a
negative declaration under SEQRA.% The court
articulated that different standards are necessary
to determine standing for to challenge the admin-
istrative action and the alleged SEQRA violations,
but found a proximity exception for either or both
standing tests.%” Here, the court simply failed to
undertake a land use standing analysis, but found
under the SEQRA analysis that the property was
in close proximity (200 feet) to the project site and
that the property owner would suffer environmen-
tal harm because of the project.

As mentioned previously, the Court of Appeals in
Mobil Oil Corp. seemed to indicate that there must
be a tighter connection under SEQRA standing re-
view between an assertion of close proximity and
the claimed environmental injury. In the Johnston
case, the respondents made the compelling, yet re-
jected, argument that the petitioner must reside in
close proximity to the area affected.® Apparently,
the area affected by the actual project construction
was nowhere close to the 200-foot proximity of the
petitioner’s residence as cited in the petitioner’s
papers, meaning that the impact was presumably
at the northeast corner of the owner’s parcel which
was much farther away from the distance of the
petitioner’s residence to the property line of the
owner. Arguably, Mobil Oil Corp. does require an
“especially close relationship to the property affect-
ed by the agency action” in order to avoid the spe-
cial harm pleading requirement and actually living
near a disappearing forest might have more of an
adverse impact than simply owning vacant land.

Interestingly enough, the facts in Johnston seem
to support granting standing because petitioner
would suffer “special harm” different from that suf-
fered by the public at large in the felling of 92 acres
of forest near her property, as this would affect sce-

nic views, and the injury fell within the zone of in-
terest to be promoted or protected by the SEQRA.
However, the court instead made its decision on the
less clear and less persuasive ground of a SEQRA
proximity exception.

The lower courts are not alone in applying blend-
ed standards in hybrid matters and failing to ar-
ticulate in their decisions the different criteria for
land use and environmental cases. The Second De-
partment’s sole issue in the 2009 case of Bloodgood
v. Town of Huntington was standing in a hybrid
proceeding challenging the town board’s modifica-
tion of the town code to include mixed use buildings
in the town’s general business district.®® The court’s
analysis of the standing issue was limited to an ar-
ticulation of the SEQRA standards, despite the fact
that the action challenged the adoption of a rezon-
ing resolution, sought a declaration that the local
law was null and void, and challenged the issuance
of a negative declaration.” While the court upheld
standing for some of the petitioners, it dismissed
the action against another, and did not undertake a
detailed analysis of the facts to allow the reader to
determine standing under the land use standards.”™

An example of a detailed and exacting examina-
tion of land use standing vs. SEQRA standing can
be found in Village of Chestnut Ridge v. Town of
Ramapo, which was decided by the Second Depart-
ment in 2007.”? While the decision predates Pine
Bush, it provides an excellent review of the varying
standing rules, as applied to differing parties from
individuals to neighboring municipalities. Two
residents and the four local villages challenged the
SEQRA findings underlying a zoning change and
a subsequent comprehensive plan change, as well
as the Town of Ramapo’s zoning law which permit-
ted adult living facilities adjacent to the villages.”™
There were also constitutional allegations relating
to discrimination, equal protection, and the First
Amendment, largely derived from the exclusion of
unmarried students from the benefit of the law.™
The Town’s Planning Board was also named in the
action due to its issuance of a negative declaration
under SEQRA and site plan approval to the poten-
tial owner of the residential sites.™

Given the number of plaintiffs and defendants,
there were several permutations of the various
claims arising under the General Municipal Law,
Municipal Home Rule Law, the Town Law and SE-
QRA, each with different standing implications for
each claimant. Initially, the court concerned itself
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with a municipality’s ability to challenge a zoning
law and the SEQRA findings of a town, and deter-
mined that there was sufficient statutory support
for the municipalities’ challenge.”® The court then
moved on to the standing principles (injury in fact
and within the zone of interest sought to be protect-
ed) for challenging a land use decision.” The stand-
ing requirements were then applied to each individ-
ual plaintiff, with varying results; some were found
to have standing and others were not.”

After a detailed discussion of the differing fac-
tual issues concerning the zoning law and constitu-
tional challenges, the court then addressed the is-
sue of SEQRA standing.”™ Upon reciting the SEQRA
standing requirement (environmental injury differ-
ent from that suffered by the public at large and
within the zone of interest), the court applied the
standard to each of the plaintiffs individually. The
individual residents’ distance (in this case, across
the street) from one of the affected sites provided
standing, but it was not found in their challenge to
the remaining sites, to which they were not in close
proximity.?° The court proceeded then to detail the
difference in finding an environmental injury spe-
cific to a municipality which “neither breathes foul
air, nor hears loud noises, nor waits in traffic.”s!
However, the allegations in the villages’ petition
citing shared infrastructure impacts, such as water
and sewer, as well as increased traffic persuaded
the court to find SEQRA standing.

V. Conclusion

From a practical standpoint, what is a litigant to do
when the courts themselves have not resolved how
to apply standing laws in complex land use matters?
To put it simply: argue anything and everything. If
your client seeks to challenge a zoning approval or
SEQRA approval, the papers should include facts
sufficient to prove standing under the land use test
and show that your client suffers environmental
harm. Careful attention should be paid to alterna-
tive theories of standing, specificity of facts, and the
relationships between distance and impacts when
applicable. Differences between economic and envi-
ronmental harm should be carefully noted and uti-
lized only when necessary in the proper context. If
possible, recruit a resident with very close proxim-
ity to ensure a greater likelihood of success.

Should the client find herself defending a land
use or environmental decision, the best practice

would be to carefully scrutinize the petitioner’s pa-
pers to ensure that the principles discussed above
have been correctly articulated and supported by
specific and delineated facts. Has the petitioner
shown proximity under the land use standards? In
the environmental challenge, has special harm been
properly asserted and claimed to have caused inju-
ry that is environmental in nature? Has proof been
shown that the harm is within the zone of inter-
est sought to be protected or promoted by the stat-
ute, and not simply economic in nature? Answers
to these questions will form the basis of sound re-
sponding papers.
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RECENT CASES

Adequacy of alternative sites left available for adult
businesses by zoning ordinance must be considered
as of time ordinance is challenged, not as of time
ordinance was enacted.

The town of Smithtown moved to close an adult
business owned by TJS as violative of Smithtown’s
adult business zoning ordinance, which required
that adult businesses be located at least 500 feet
from each other and from various other land uses,

including churches, schools, and parks. TJS went
to federal court and sought a declaratory judgment
and permanent injunction against enforcement of
the ordinance. At the ensuing bench trial, both sides
presented expert testimony as to whether the ordi-
nance preserved adequate alternative locations for
adult businesses, as required by the First Amend-
ment. The trial court ruled that the time at which
the adequacy of alternative sites had to be assessed
was the date of enactment of the zoning ordinance.
The court found that on that date, there were ad-
equate alternative sites available, and denied TJS’s
request for a declaratory judgment and permanent
injunction.

On appeal, the U.S. Court of Appeals for the Sec-
ond Circuit reversed and remanded, holding that
in assessing the adequacy of sites left open by a
zoning ordinance for operation of adult businesses,
courts must consider the adequacy of alternatives
that are available at the time the ordinance is chal-
lenged. The First Amendment, said the court, does
not allow courts to ignore post-enactment, extrale-
gal changes and the impact they have on the suf-
ficiency of alternative avenues of communication.
Alternatives available when a statute is passed can
disappear, thus decreasing the adequacy of alterna-
tive sites actually available to would-be speakers.
Conversely, if a municipality opens up new land to
development, the availability of alternative sites
might increase, thus rendering constitutional an
ordinance previously enacted.

The court acknowledged that some courts have
assessed adequacy of alternative sites at the time
of an ordinance’s enactment. While conceding that
the number of sites left open by an ordinance at the
time of its enactment may be relevant to its consti-
tutionality, the court held that it is not constitution-
ally sufficient to limit the inquiry along those lines.

The court remarked that in arguing that the ad-
equacy of alternative sites should be evaluated only
as of the time of enactment, Smithtown was appar-
ently motivated by concern that adoption of a con-
trary rule would allow adult businesses to mount
repeated challenges to the same ordinance. The
court conceded that this might be happen, but only
if there were significant changes in the surround-
ing community. The burden of pleading and proof of
such changes could be put on the plaintiff, the court
said. And the consequences of the rule advocated by
Smithtown would be constitutionally troubling—if
the only relevant question were whether an ordi-
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nance provided adequate alternatives on the day of
its passage, any law that did so would thereafter
be immune from First Amendment challenge, and
protected speech could be silenced. Also, a strict
time-of-passage rule might make it impossible for a
city to save a constitutionally deficient ordinance by
increasing the availability of alternative sites after
enactment.

TJS also argued that only sites suitable for the
operation of businesses similar in physical charac-
teristics to an adult entertainment business should
be regarded as available alternative sites. The court
rejected this contention, saying that the possibility
that some sites would be unprofitable or commer-
cially unviable for adult businesses is not relevant
to the availability inquiry. TJS of New York, Inc. v.
Town of Smithtown, 598 F.3d 17 (2d Cir. 2010).

Grant of use variance to prior owner, for operation
of antique furniture store, did not create reasonable
expectation on part of subsequent owner that motor-
cycle sales, storage, and display store could be oper-
ated on same property.

In 2005 194 Main, Inc., purchased property in
Port Washington zoned “Residence C.” Before 194
Main purchased the property, an antique furniture
store had been operated on the property pursuant
to a use variance granted to a prior owner in 2002.
194 Main used the property for the sale, storage,
and display of motorcycles, until the Town of North
Hempstead sent it a notice of violation based on
its nonpermitted use at the property. The Board of
Zoning Appeals denied 194 Main’s subsequent ap-
plication for, inter alia, a use variance to permit it
to operate a motorcycle sales, storage, and display
store on the property. 194 Main brought an Article
78 proceeding and lost in Supreme Court.

On appeal, the Appellate Division affirmed. The
evidence adduced at the hearing before the Board of
Zoning Appeals established that 194 Main created
its hardship by purchasing the land knowing that
it was not zoned for commercial use. The fact that
a use variance was granted to the prior owner for
the use of an antique furniture store could not have
led to a reasonable expectation by 194 Main that
it could operate a motorcycle sales, storage, and
display store under the prior use variance. The evi-
dence at the hearing established that the circum-
stances of the prior variance granted by the Board
were distinguishable from 194 Main’s application,
and, therefore, the Board was not bound by its earli-
er determination. 194 Main, Inc. v. Board of Zoning

Appeals for Town of North Hempstead, 71 A.D.3d
1028, 897 N.Y.S.2d 208 (2d Dep’t 2010).

Zoning Board of Appeals’ denial of requested
amendment to variance was arbitrary and capri-
cious where amendment was de minimis.

The Zoning Board of Appeals of the Town of Oys-
ter Bay (ZBA) granted an application of Alex Bout
for an area variance in connection with a proposed
addition to his home. Neighboring landowners com-
plained, alleging that the footprint of the addition
was larger than permitted by the variance, and
that the side yard was narrower than permitted by
the variance. The ZBA held a hearing, and denied
Bout’s application for an amended area variance,
holding that the application contained a request to
maintain a side yard at a width 16 inches less than
it had previously approved, and that the footprint
of the addition was “larger” than it had previously
approved.

Bout commenced an article 78 petition seeking
review of the denial. The Supreme Court trans-
ferred the proceeding to the Appellate Division,
which in the interest of judicial economy decided
the case on the merits even though the case was er-
roneously transferred.

There was no basis in the record, said the court,
for the ZBA’s conclusion that the application sought
permission to maintain a side yard 16 inches nar-
rower than previously approved. Even if the neigh-
boring landowners’ uncertified survey was correct,
the application requested, at most, an amended
variance permitting the petitioners to maintain the
side yard at a width only 3.6 inches less than the
previously approved side yard requirement, i.e., 7.7
feet wide rather than the previously approved eight
feet, and to increase the overall footprint of the
addition by a mere 8%, i.e., six inches larger than
planned on one side and approximately 18 inches
larger on the other side. The requested amend-
ments to the variance were de minimis. Since the
ZBA did not explain its reasons for reaching a dif-
ferent result on essentially the same facts as it had
faced when making its prior decision, under the cir-
cumstances its determination to deny the applica-
tion for an amended variance was arbitrary and ca-
pricious, and had to be annulled. Bout v. Zoning Bd.
of Appeals of Town of Oyster Bay, 71 A.D.3d 1014,
897 N.Y.S.2d 205 (2d Dep’t 2010).
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